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the state constitution and statutes.^* In general, it seems to be 
held that if the violation of the ordinance is also a misdemeanor 
by the statute or the common law, the proceeding is criminal; 
otherwise, it is civil.^o It is believed that this distinction is un- 
sound. The character of the violation of a city ordinance is not 
altered by the criminality or non-criminality of the act under the 
statutes. The true test would seem to rest in the intention of the 
legislature in authorizing, and of the city in passing, such regula- 
tions. This is to be ascertained from the nature of the act pro- 
hibited, the penalty imposed and the method of procedure. Where 
the purpose of the ordinance is to render reparation to the city 
by a fine, the proceeding, even though by complaint, may well be 
considered civil as distinguished from criminal. On the other 
hand, if the object is to punish the offender, it would seem that 
the proceeding to collect the fine (unless it be an action of debt), 
and clearly the proceeding to impose a penalty of imprisonment, 
would be criminal in character. The doctrine, therefore, that pro- 
ceedings for violations of municipal ordinances are civil in char- 
acter would seem to be too broad. 



Exhibition of Infant as Evidence in Bastardy Proceedings. 
— An examination of the many decisions dealing with the pro- 
priety of exhibiting an infant as evidence in bastardy proceedings 
reveals hopeless confusion among the courts of last resort. Prom 
the apparently irreconcilable conflict of opinions three doctrines 
may be extracted that furnish the fundamental basis for various 
modifications and exceptions to be noted hereafter. 

The first of these doctrines holds that an inference of paternity 
from resemblance is one upon which a jury may reasonably act 
when both parties have been subject to their direct observation. 
Probative value is assumed without reference to the age or ma- 
turity of the spurious offspring, and the principle finds its justi- 
fication in the theory that evidence should not be rejected merely 
on the ground that its bearing is not of a given degree of certainty.^ 
In these cases the illusory nature of the resemblance is considered 
as rather imposing a duty on the court in conjunction with the 
weight to be given such proof than as militating against the rele- 
vancy of the inquiry;- and in several cases an extension of the 
same doctrine has permitted such resemblance to be established 
by the testimony of witnesses without actual exhibition of the child 
in court.* As a practical issue, the admissibility of such evidence 
in this latter instance may well be questioned, and is denied by 

" See 33 L. R. A. 33, note. 

'" State V. Milwaukee, 89 Wis. 358. 

' Killy V. State, 133 Ala. 195, 38 South. 56, 91 Am. St. Rep. 35; Scott 
V. Donovan, 153 Mass. 3T8, 36 N. E. 871. 

' See Gaunt v. State, 50 N. J. L. 490, 14 Atl. 600; 3 Chamberlayne, 
Modern L., Ev., § 2082. 
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the great weight of authority as obnoxious to the "opinion" rule.' 
This results from the unduly large amount of speculative reason- 
ing, divorced from any close connection with the objective reality 
in such a case. Some authorities would admit such testimony only 
where it relates to specific traits of the parties, so that the force 
of the inference drawn therefrom does not rest upon a mere gen- 
eral resemblance.* 

The second line of decisions rejects the admission of the spurious 
child in evidence under any and all circumstances.' This doctrine 
rests upon the well known physiological fact that maturity and 
permanence of features may be of slow or rapid development and 
marked resemblances appearing early in life may fade with the 
changes incident to growth. These considerations are held to war- 
rant the refusal to admit that which might readily constitute vague, 
uncertain and fanciful evidence; for what may be considered a 
resemblance by one might not be perceived by another having equal 
knowledge of the parties, and such resemblances are frequently 
notional or imaginary. It is submitted that while this doctrine 
may readily subserve the interests of justice in those cases where 
it is sought to introduce such evidence to prove the color of hair 
or eyes, or general resemblances which in their nature cannot be of 
great probative force, there are numerous instances in which specific 
family traits appear to a marked degree, and under such circum- 
stances the refusal to submit the child for inspection by the jury 
excludes very definite and material evidence. 

The sound rule is believed to be the one adopted by what is prob- 
ably the weight of authority, and this admits as evidence similarity 
of specific traits, provided the child is, in the opinion of the trial 
court, of sufficient age to possess settled features or other cor- 
poral indications.* Just what constitutes sufficient maturity is a 
matter of dispute. The courts are slow to allow comparison when 
the infant is under one year of age.'' In the recent case of State 
V. Flores (Fla.), 78 South. 234, it was held reversible error to ex- 
hibit in evidence an infant three months old. Where, however, the 
child is two years of age or over, such comparison is freely per- 
mitted.* This doctrine has its foundation in certain well estab- 
lished principles, among the most important of which is the physi- 
ological law that "like begets like." There is verv generally a 
marked resemblance, more or less strong in the individual case, be- 
tween parent and child. The rule contended for utilizes this fact 

• McColman v. State, 121 Ga. 491, 49 S. E. 609; Shorten v. Judd, 56 
Kan. 43, 42 Pac. 337. 

' 1 WlGMORB, Ev., p. 221. 

• Robnett v. People, 16 III. App. 299. See Hanawalt v. State, 64 Wis. 
84. 24 N. W. 489. 

• State V. Browning, 96 Kan. 540, 152 Pac. 672. 

' Copeland v. State (Tex. Crim. App.), 40 S. W. 589; State v. Dan- 
forth, 48 Iowa 43, 30 Am. Rep. 387; Overlock v. Hall, 81 Me. 348, 17 
Atl. 169. 

" State V. Smith, 54 Iowa 104, 6 N. W. 153. 
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in a manner calculated to minimize the possible ill effects of its 
application. It should be observed that in no case does the ju- 
dicial mind dispute the validity of the inference arising from the 
resemblance of features or other corporal characteristics to those 
of the alleged paternity. The contention rests on the difficulty of 
establishing the fact upon which to rest the inference, namely, such 
resemblance. The danger attending the acceptance of a fanciful 
resemblance should be practically obviated by allowing the court 
to exercise its discretion with regard to the degree of maturity 
necessary in the instant case to justify comparison, and a further 
safeguard is found in the requirement that all inference shall be 
based on the observation and detailed statements of specific traits 
as contrasted with mere general descriptive terms.® 

In conclusion, it may h« said that the English courts have ap- 
parently admitted this evidence from earliest times without quali- 
fication,^*' and the early practice in our courts was probably the 
same ; but, as the chief use of the evidence was in filiation proceed- 
ings to charge the defendant with the paternity of a bastard, the 
possible abuse of the system gave rise to the wide diversity of 
opinion that exists today in the United States. 



Title by Adverse Possession as against Municipal Corpot 
RATIONS. — ^The maxim nullum tempus occurnt regi or, as phrased 
in this country, nullum tempus occurrit reipublicae, is so firmly es- 
tablished in the system of English and American jurisprudence, 
and its application with reference to the state itself is so clearly 
defined, as a general proposition, that no mention of it from that 
standpoint need be made for the purpose of this discussion.^ 

The authorities are at variance, however, as to the application 
of the maxim to municipal corporations. In the recent case of 
Robinson v. Lemp (Idaho), 161 Pac. 1024, the court differentiated 
property owned by a municipality in its public capacity, for public 
uses, from property held in its proprietary capacity, for other than 
public uses. The decision seems to be eminently sound on princi- 
ple, though many cases fail to make the distinction. A municipal 
corporation is, of course, a creature of the state, and the purpose 
of creating it is to afford a convenient instrumentality for govern- 
mental administration in thickly settled communities, Such a cor- 
poration has, however, a dual status or character ,2 and it may ex- 
ercise many functions other than those which benefit the public 
in general, and which operate merely to confer a local benefit. 
Therefore, municipalities are said to act either in a public or gov- 

• 1 WiGMORE, Ev., p. 221. 

" Piercys Case, 12 How. St. Tr. 1199; Hubback, Succession, 384. 
' United States v. Thompson, 98 U. S. 486; Levasser v. Washburn, 11 
Gratt. (Va.) 572. 
» Simplot V. Chicago, M. & St. P. Ry. Co., 16 Fed. 350, 359. 



